THE STATE OF NEW HAMPSHIRE
BELKNAP, SS. SUPERIOR COI.{RT
Miroslay Zecevic |
V. |
U.S. Bank National Association, as Trustce,
. Harmon Law Offices, P.C., .
Morigage Lenders Network, U.S.A., Inc. d/b/a Lenders Network
Wells Fargo Bank, N.A. d/b/a America’s Servicing Company,
and GMAC Mortgage
Docket No. 10-E-196
ORDER

Hearing held (1/13/11) on the petitioner's Motion for Reconsideration, Clarification and
Entry of Final Decrce Against Defendants Mortgage Lenders Network, U.S.A., Inc, d/b/a/
LEHdBI{"S Network, and GMAC Moﬁgage (filed 11/10/10), the respondents’ Objection to same
(filed 11/22/10), and the petitioner’s Response to same (filed 12/2/10), the respondents’ Motion
to Dismiss (filed 11/22/10) and tﬁe petitioner’s Objection to same (filed 12/2/10), the petitioner’s -
Motion to Compel Production of Documents (filed 12/16/10) and the respondent’s Objection to
same, and the l:espondantS’ Metion for Aitorney’s Fees and the petitioner’s Objection to same.
Subsequent to teview, the Court renders the following determination(s).

By way of brief background, the petitioner, Miroslav Zecevic, brought this action against
the respondents, 1J.§. Bank National Assaciation, as trustee, Harmon Law Offices, BC,
Mortgage Lenders Network U.S.A. Inc. d/b/a Lenders Network ("MLN"), Wells Fargo Rank,
N.A. d/b/a America’s Servicing Company (“ASC™), and GMAC Mortgage, seeking temporary,
preliminary, and permanent injunctive relief, declaratory relief, and damages. On November 1,

2010, the Court denied the petitioner’s request for preliminary injunctive relief. The petitioner



moves for reconsideration of that denial. The petitioner also requests that the Court enier a final
decree against the defendants MLN and GMAC Mortgage, clarify its earlier order, and compel
the production of documents, The respond;aﬁts obj ectﬁnd move {o dismiss. The respondents
also request that the Court award attome‘ys fees.

The Court finds the following facts. The petitioner purchased a house located at 36
Massachusetts A\'enﬁe, Laconia, N::w Hampshire. On June 7, 2000, he took out a first and
second mortgage on the home with MLN in the amounts of $144,000 ﬁnd $36,000 respectively, -
MLN was the lender on the promi ssory note and Mortgage Electronic Registration Systems, Inc.‘
(“MERS”), as nomince for MLN, was the mortgages for the J;irst mortgage. Soon thereafter
MLN went out of business, On July 30, 2003, MERS assigned both the promissery note and the
mortgage to U.S. Bank National Association, as trustes. The assignment was recarded in the _
* Belknap County Register of Decds, The assigmnent‘was executed by Andrew S. Harmon, Esq.
of Harmon Law Offices, who represented both MERS and 11.8. Bank National Association.

In August 2009, the petitioner asked ASC, the company responsible for sej._rvi.cmg his
loan, which company' held his first mortgage and requested to .mndify bis first moﬁgagc. On
November 19, 2008, ASC advised the petitioner that U.S. Bank National Association, as trustee
for Residential Asset Securiflics Corporation series 2006EMX7, he;ld his first mortgage, On
November 24, 2009, the petitioner received his loan history from ASC, which indicated that he
made payments to ASC in the amount of $45,109.51, On December 17, 2009, the petitioner
contacted ASC‘ and demanded to know the status of his loan modification application. The
petitioner subscquently received a letter approving his loan modification request on his first
mortgage. Petitioner contacted ASC and asked why U.S. Bank National Association, as trustee,

did not appear as the note holder on the modification agreements. Petitioner subsequently came



to believe that ASC was holding his funds and not paying thc promissory note and mortgage
holder,

On January 27, 2010, the petitioner demanded that ASC retum $45,409.51 tha‘t it had
collected from him. On March 18, 2010, ASC paid the outstinding rea] estate taxes on the
petitioner’s property, On March 30, 2010, the petitioner requested U.S. Bank Nationa)
Association execute a discharg'c of the first promissory note and mlortgage. In response, David
M. Rosen from Harmon Law (f)fﬁces, P.C,, on behalf of his cli.ent- ASC, informed the petitioner
via letter that U.S. Bank National Asscciation would be foreclosing on the petitioner’s home due
to payment default and ASC was rejecting the petitioner’s request for a return of payments. This
letler from Mr, Rosen was received by the petitioner’s counsel on April 7, 2010,

On May 27, 2010, U.S. Bank NauOnal notﬁied the petitioner that it had scheduled a
foreclosure sale of his property on June 28, 2010. On June 16, 2010, the petitioner filed this
petition Wlth the Court. The foreclosure sale was rescheduled for July 12, 2010 and, by
agrccinenf of the parties, subscquently rescheduled for September 13, 2010. On September 10,
2010, the Court granted the petitioner’s request for an ex parte temporary injunction enjoining
the foreclosure sale. On October 7, 20"1 0, the Court held a heariﬁg on the petitionet’s request for
. a preliminary injunction. On Novémber 1, 2010, the Court:DENT.ED the petitioner's request for
a preliminary injunction. Subsequently, U.S. Bank National scheduled a foreclosure sale of the
petitioner’s property to take plalcr-: on January 24, 2010.

L Petitioner’s Motion to Reconsider
. The petitioner movés for reconsideration of the Court’s November 1, 2010 Otder, arguing

that: (1} U.S. Bank National Association does not have standing to foreclose on his property; (2)

a conflict of interest exists, which makes the assignment of the petitioner’s mortgage improper;



(3) US Bank Nationa] Association failed to comply with Fedcral Trade Comumission
regu,létions; and (4) the petitioner’s mortgage may be part of a “robo-signing conspiracy.”

A motion for reconsideration “shall state, with particular clarity, points of law or fact that
the Court has overlooked or misapprehended and shall contain such argument in support of the
motion as the movant desires to present . . . ." N.H, Super. Ct. R. 59-A. “Whether {0 receive
further evidence on a‘'motion for reconsideration rests in the sound diseretion of the trial court.”
Farris v, Daipls, ~139 N.H. 453, 454 (1995).

In this case, the petitioner states with pa#icﬂm clatity that U.S. Bank National
Association has failed to demonsirate that it has proper standing to foreclose on the petitioner’s
property due to missing evidence of the assignments of the underiying promissory note and
mortgage, Upon review of the motious, pleadings, and attached exh.{bits, the Court finds that the
petitioner appears to have raised this argument in his initia] pleadings and has added further
clarification to same it in his pending Motion for Reconsideration,

New HampshiJ;c does not require a mortgage holder to obtain judicial authorization to

- foreclose on a mortgaged property. See Bolduc v. Beal Bank, S8H, 167 F.3d 667, 673 (1st Cir.

1999). “With the exception of the limited judicial proccdure aimed at certifying that the
raortgagar is not a bencficiary of the Servicemembers Act, a mortgage holder can foreclosc on a
property . . . by exercise of the sifatutory power of sale, if such a power is granted by the

mortgage itself.” U.S, Bank Nat’l Ass’n v. Ibanez, No. ST C-10694, slip op. at *5 (Mass. Jan, 7,

2011).
“Where & mortgage grants a morigage holder the powet of sale, . . . the mortgage holder
may sell the property at a public anction and convey the propetty to the purchaser in fee simple,

‘and such sale shall forever bar the mortgagor and all persons claiming under him from all right



and interest in the mortgaged premises, whether at Iaw or in equity.”” Id. at *6 (quoting Mass.

Gen. Laws c. 183 § 21); accord Fletcher v. Chamberlin, 61 N.H. 438, 445-46 (1881). “Fven

where there is a dispute as to whether the mortgagor was in default or whether the party claiming
to be the mcﬂgage holder is the true mortgage holder, the foreclosure goes forward unless the

mortgagor files an action and obtains a court order enjoining the foreslosure.” Ibauez, slip op. at

*6.

In recognition of the “substantial power that the statutory scheme affords to a mortgage
holder to foreclose without immediate judicial oversight, [coutts] adhere to the faﬁﬁliar tule that
‘one who sells under a power [of sale] must follow strictly by its terms. Ifhe fails to do so there
is no valid cxecution of the power, and the sale is wholly void.” 1d. (quoting Moore v, Dick, 72
NH. 967, 968 (Mass. 1905)). | |

“One of the terms of (he power of sale that must be steictly agih,ared to is the restriction on
who is entitled to foreclose.” Ibanez, slip op. at *6, The “statutory power of sale” can be
exercised by “the mortgagee and exccutors, administrators, successors and assigns” upon default

by the mortgagor. RSA 477:29, III. “Any effort to foreclose by a party lacking ‘jurisdiction and

authority” to carry out a foreclosure under these statutes is void.” Ibanez, slip op. at *6 (quoting

Chace v. Morse, 76 N.E. 142, 144 (Mass, 1905)); accord RSA 477:29, TII.  Further, to have

jurisdiction and authority to foreclose, a party must show that it is also the assignee of the
underlying promissory note because “foreclosure of a mortgage majr not be brought by one who
has no title to it and absent travisfer of the debt, the assignment of the mortgage is a nullity.” U.S.

Bank Nat'l Ass'n. as Trustee for SG Morigage Securiiies Asset Backed Certificates, Series 2006-

FREZ v. Emmanue], 27 Misc. 3d 1220 (N.Y. App. Div. 2010) (quoting Kluge v. Fupazy, 145

A.D.2d 537, 538 (N.Y. App. Div. 1988)).



Here, 1.8, Bank National Association, as trustee, was not the oﬁginal mortgagee to
whom the power of sale was granted; rather, it qlaims the autharity to foreclose as the evenfual
assignee of the original mortgagee, However, U.S. Bank National Association, as trustee, has
the authority to exercise the power of sale' only if it was the assignee of both the mortgage and
the underlying promissory note at the time of the notice of sale. See Emmanuel, 27 Mise. 3d at
1220. U.S. Bank National Association has failed to fumish any evidence that MERS, the entity -
purporting to assign the underlying premissory note to U.S. B;cmk National Association, ever
held the underlying promissery note. Nothing has been submitted to the Cou’rt indicating that
MLN assigned the underlying promissory note to MERS before going out of business.

Thus, based on the documents before the Court, U.S. Bank National Association has
failed to show that it held the promissory note al the time of the notice of foreclosure. Therefore,
U.S. Bank National Association likely does not have the authority to foreclose on, the petitioner’s
property, Acecordingly, upon reconsideration of the facts and pleadings, the Court finds that the
petitioner hﬁs demonstrated. a likelihood of success on the merits such that a preliminary
injunction enjoining foreclosure of iis property is GRANTED,

Additionally, in his Motion for Reconsideration, petitioner states with particular clarity
that “U.S. Bank National Association, as Trustee, lacks standing to foreclose on [the petition.cf’s]
premises based on a conflict of interest in Harmon Law Offices["] concurrent representation of
both [the assignor, MERS] aﬁd’[a]ssignee[,] U.S. Bank National Association, as Trustee.” Upon
review of the motions, pleadings, and attached exhibits, the Court finds that the pelitioner
appeats to have raised this argument in his injtia) p]éadings and has added further clarity to it in

his Motion for Reconsideration,



Agsuming that U.S, ‘Bank National Association could cure the assignment. defect
addressed above, US Bank National Association’s counsel would then have to address iis
conflict of interest in its concurrent representation of both the purpoﬁed assig:na'r, MERS, as
nominee for MLN, and the purported assignee, U.S. Bank National Association, as tmstée. New
Hampshire Rule of Professional Conduct 1.7 “Conflicts of Interest” states in relevant part:

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of

interest exists if:
(1) the representation of one client will be directly adverse to another

client; or
(2) there is a significant risk that the representation of one or more clients
“will be materially limited by the lawyer’s responsihilities to another client,
a former client or a third person or by a personal interest of the lawyer,
{(b) Notwithstanding the oxistencc of a concusrent conflict of intercst under
paragraph (2), a lJawyer may represent a clicnt if:
(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one
client against another client represented by the lawyer in the same
litigation or other procecding before a iribunal; and
(4) each affected client gives informed consent, confirmed in writing,

Rule 1.0(e) explains that “informed consent denotes the agreement by a person to a
proposed cowse of conduct after the lawyer has communicated adequate information and
explanation about the material risks of and reasonably available alternatives to the proposcd
course of conduct,” For informed consent to be effective, the client must be made “aware of the
relevant circumstamces and of the material and reasonably foreseeable ways that the conflict
could have adverse effects on the interests of that client. . . . When representation D.f multiple
clients in a single matter is undertaken, the information must include the implications of tha
common representation, includ}ng possible effects on Joyalty, confidentiality and the attorney-

client privilege and the a&vantages and risks involved.” N.H, R. Prof'l Conduet 1.7 cmt. 18,



Here, Attorney Harmon represented both the purported assignor, MERS, as nominee for
MLi\T, and the purported assignee, U.S. Bank National Association, as trustee. No evidence
cxjsts to show that MERS and U.S. Rank National Association provided informed consent,
confirmed in qwriting, to the IEPchentation conflict. ‘Accordingly, Attorney Harmon is ditected to
provide: (1) an affirmation explaining whether both MERS, as nominee for MLN, and U.S. Bank
National Association gave informed consent, confirmed in writing, and (2) the information

presented to them by Attormey Harmon regarding the implications of common representaiion.

See Emmanue], 27 Mise. 3d at 1220 (discussling a similar transaction between MERS and 1.8,
Bank National Association where both entities wére represenied by a single aitorney).
Additionally, in his Motion for Reconsideration, petitioner states that “the Court did not
take into account the Federal Trade Commission requirements of transfer of loan owharship .
. The petitioner goes on to quote regulations purportedly from the Federal Trade Commission,
but does not provide any specific citation(s) to the source of the regulations. The Court finds that
the p;titioner did not raise this argument in his original pleadings. Therefore, on this point, the
Court finds that the petitioner failed to statc with particular clarity z point of law or fact that fhe
Court cither overlooked or misapprehended in rendering the November.l, 2010 Order. However,
assuming he did, the petitioner has not shown that he has exhausted his administrative remedies

to allow the Court to enforce those reguiations, Sge Boise Clascade Corn. v. Fed. Trade Comm’n,

498 F. Supp. 772, 777-78 (D. Del. 1980) (explaining exhaustion of administrative remedies).
Finally, in his Motion for Reconsideration, petitioner states that his “loan documents

could also be part of a robo-signing conspiracy that was found in thousands of loans around the

Country, which {s currently being investipated.” The Court finds that the petitioner did not raise

this argument in his otiginal pleadings or at the hearlug on the matter. Therefore, on this point,



W

the Court finds fhat the petitioner failed to state with particular clarity a point of law or fact that
the Court either overlooked ar misapprehended in rendering the November 1, 2010 Order.

Accordingly, the petitipner’s Motion for Reconsideration is GRANTED in part and
DENIED in part consigtent with the abave. Additionally, upon reconsideration of the facts and
pleadings, the Court finds that the petitioner has demonstrated a likelihood of success on the
Imcrits such that a prelimimary injunction enjoining foreclosure of his property is GRANTED.
- Il Petitioner’s Motion for Clarification

_ The petitioner also requests the Court (o clarify that Counts oI, Iv, V, VI, VII, VI, XIV,

and X of the petitioner’s petition survive the Court’s November 1, 2010 Order, The Court’s
November i, 2010 Order only addressed (1) U.S. Bank National Association’s amd ASC's
Motion to Sct Aside Default and o File Their Answer I;ate, and (2) the petitioner’s request for a
preliminary injunction. Thus, the petitioner’'s Motion for Clatiﬁcation is GRANTED,
IE.  Petitioner’s Motion to Enter Final Decree Against MLN and GMAC Mortgage

The petitioner requests the Court to cnter a final decree agains't MLN and GMAC
Mortgage. The respondent doa§ not object. Both MLN and GMAC Mortgage have been served
with noticc of this lawsuit and have failed to file an appearance. Thus, the petitioner’s Motion to
Enter a Final Decree Against Mortgage Lenders Network U.S.A. Inc. d/b/a Lenders Network and
GMAC Morigage is GRANTED. |
IV.  Petitioner’s Motion to Compel Production of Documenis

The petitioner moves to corqpel production of documents by the respondents, While the
cowrt must give discovery rules a broad and liberal interpretation, the court also has discretion to

determine the limits of discovery. N.H. Ball Bearings, Inc. v. Jackson, 158 N.H. 421, 429 (2009),



“A party’s request for information must appear relevant and ‘reasonably galculated to lead to the
discovery of admissible evidence.”” Id. at 429-30 (quoting Super. Ct. R. 35X)).

Uplon_ review of the pleadings, the Court finds that the petitioner’s request is reasanably
calculated to lead to the discovery of admissible evidence. As discussed abovce, the Court has
found that U.S. Bank National Association has failed to furnish sufficient evidence establishing
standing to foreclose on the pétitiouer’s propetty. The petitioner’s Request for Production of
Documents attached to his Moti.oﬁ to Compel lisis a vatiety of documents that speak; directly to
the issue of standing to foreclose.

Accordingly, the petitioner’s Motion to Compel Production of Documents is GRANTED.
V. Respondents’ Motien to Dismiss

The respondents move to dismiss the petitioner’s petition. The respondents appear to
argue that because the Court found that the petitionet was unlikely to succeed on the merits of
his claim and all the petitioner’s claims “are pradic;,atcd.upon the allegation that U:S. Bank does
not hold the note,” his case shoﬁld be dismissed.

The respondents’ argument fails for two reasons, First, the respondents appear to
mistakenly believe that the Court’s November 1, 2610 Order denying the petitioner’s request for
preliminary injunctive relief is dispositive of the merits of the petitioner’s case. However, a
denial of a request for a preliminary injunction is not dispositive of the merits of a case. Compare

N.H. Dept. of Environmental Servs, v. Mottolo, 155 N.H. 57, 63 (2007) (discussing a request for

preliininary injunctive relief), with Bohan v, Ritzo, 141 N.H. 210, 213 (1996) (discussing a

, motion to dismiss). Thus, the Court will not Tely upon a decision denying preliminary injumetive

relief to dismiss a case. Second, the respondent's argument fails because Court has reconsidercd

10
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its November 1, 2010 Order aﬁd has determined that the petitioner’s request for a preliminary
injunction enjoining foreclosure should be GRANTED.

Accordingly, the resPDﬁdcnts’ Motion to Dis'rniss is DENIED.

Y1. Respondents’ Motion to Award Attorney’s Fees

The respondents request that the Court gward attorney’s fees pursuant to New Hampshire
Superior Court Rule 59. Under Rule 59, “[t]he Court tnay assess reasonable costs, inclnding
counsel fees against any party whose ftivolous or unreasonable conduet makes necessary the

filing of or hearing on any moticn.” Here, the Court finds that the petitioner has not committed
any “frivolous or unrcasonable comduct.” Accordingly, the respondenté’ Motion to Award
Attorney’s Fees is DENIED.

In conclusion: (1) the petitioner’s Motion for Reconsideration is GRANTED in part and
DENIED in part; (2) upon reconsideration of the facts and pleadings, the Court finds that the
petitioner hes demonstrated a’ likelihood of success on the merits such that a preliminary
injunction enjoining foreclosure of his property is GRANTED; (3) the petitioner’s Motion for
Clarification is GRANTED; (4) the petitioner’s Motion to Enter a Final Decree Against
Mortgage Lenders Network 1.8.A. Inc. d/b/a Lenders Network and GMAC Mortgage is
GRANTED; (5) the pctiﬁoncr’s; Mation to Compel Production of Documents is GRANTED; (6)
the respondents’ Motion to Dismiss is DENIED; and (7) tﬁc respondents’ Motion to Award

Attomey's Fees is DENIED.

i/zﬂ/J ' ~5 poNulldl
Datc / / Jafhes D. O'Neill, TIT
' Presiding Justice
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